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Lisbon Treaty Ratification Monitor — 1st issue

The EU at stake? Challenges for the Lisbon Treaty ratification process
- moving the eyes from Ireland to the Czech Republic -

© Anne Schmidt (anne.schmidt@tepsa.be)

The recent fall of the Topolanek government moved the eyes from Ireland to the Czech Republic challenging the
ratification process of the Lisbon Treaty and thereby the EU’s institutional reform. After the lower house of the
Czech Parliament had approved the document it is still to be voted in the upper house, the Senate. There, the
senators of the Civic Democrats (ODS) will be torn between following their party leader Mirek Topolanek in
supporting the treaty or party founder Vaclav Klaus who continuously argued against it. Apart from Ireland where
a second referendum is prepared the two other remaining EU member states where the Lisbon Treaty is not yet
ratified are Germany and Poland. The first still awaiting a decision of its Constitutional Court, in Poland only the
signature of President Kaczynski is missing.

What would the non-ratification of the Lisbon Treaty mean? The end of European integration or the maintenance
of ‘business as usual'? Rather none of it. But, it is quite often to hear that, in case the Lisbon Treaty is not ratified
a reform discussion would stop for at least the next two years and some countries might consider to pursue
closer European integration outside the EU’s formal structures, thus creating a ‘pioneer group’ towards a closer
European Union. What is also quite certain is that the European Union would have difficulties to deal with a lot of
key political questions in the future in an effective and coherent but also more democratic manner. Furthermore,
it is widely argued that without the Lisbon Treaty reforms further enlargements will not be possible. The costs of
non-ratification are on the table but there seems to be an uncertainty among the political actors both at national
and European level what to do with them.

This paper aims to give an overview on the current state of the art of the ratification process and the debates at
European and national level (here the 4 remaining countries where the Lisbon Treaty is not yet ratified: Czech
Republic, Ireland, Germany, Poland). It serves as the 1% issue of a new TEPSA Series called “Lisbon Treaty
Ratification Monitor” which pursues the goal to regularly inform about the Lisbon Treaty ratification process and
the bigger debate around it, and make it more transparent.

Best regards,
Anne Schmidt

Introduction: The current state of the art

Since the Treaty of Lisbon was signed on 13 December 2007 the ratification process, which aimed to let the
Lisbon Treaty enter into force on 1 January 2009, started rather smoothly but was heavily interrupted by the
negative Irish referendum on 12 June 2008. It was then only at the European Council Meeting in December
2008 that, based on the discussion about possible answers to the concerns of the Irish people raised during the
referendum, a solution was presented which should “enable the Treaty of Lisbon to come into force before the
end of 2009™. This solution foresees a legally binding text guaranteeing some key aspects of concern for the
Irish with regard to taxation policy, the right to life, education and family, social and ethical issues and Ireland’s
traditional policy of neutrality in the Common Foreign and Security Policy. Provided the Lisbon Treaty comes into
force it is also said that the Commission “shall continue to include one national of each Member State™. In view

l European Council: Conclusions of the Presidency, Brussels, 11 and 12 December 2008, p. 1.
Ibid, p. 2.
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of a second Irish referendum most likely only taking place in October the earliest possible date of the Lisbon
Treaty entering into force would be the 1 November 2009.

Stating that the appointment of the European Commission “will be initiated without delay after the European
Parliament elections of June 2009™ no concrete strategies can be found yet among political actors both at
national and European level on which procedure to apply for this selection process. One might be to extend the
term of the current European Commission until the longest possible end, hoping that the Irish 2" ? referendum is
held until then®. Whereas according to the Treaty of Nice the number of Commissioners should be reduced in
2009 the Lisbon Treaty foresees to continue the principle of one Commissioner per member state at least until
2014.

The Czech Republic: ODS torn between Topolanek and Klaus

When the Czech Prime Minister Mirek Topolanek's minority centre-right government lost a vote of confidence on
24 March concern grew among the supporters of the Lisbon Treaty with regard to its ratification in the Czech
Republic. Although it already passed a judgment before the Czech Constitutional Court® and was adopted in the
lower house of the Czech Parliament in February it is still to be voted in the upper house, the Senate. There, a
three-fifth majority of present senators out of 81 has to be achieved. With mainstream leftist and centrist
Senators of the Christian Democrats (KDU-CSL) and the Greens (SZ) in favour, seven votes are needed from
the 36-strong Civic Democrat faction. Although the majority of members of the ODS in general oppose the
document, some did vote in favour for it already in the lower house. With Topolanek having backed the treaty in
opposition to ODS founder and Czech President Klaus analysts and policy-maker say sceptics in his party might
after the recent events no longer feel obliged to vote according to the government line.® However, the Senate will
vote the document most probably by early May and, despite other analysis, the chances of approval seems
rather good, according to some politicians. Thus, one Civic Democrat Senator said that he had no doubt to find
these seven votes needed.” Similarly Topolanek said that he believed the Lisbon Treaty to be ratified before the
elections of the European Parliament in June.? Others are more sceptical with regard to that vote and even if the
document is ratified in the Senate it may face further challenges in the Constitutional Court and also must be
signed by President Klaus. The latter can send the text again to the Constitutional Court asking for a more
detailed examination of the Lisbon treaty further to the Senate’s questions judged upon in November 2008. On
the other hand, according to Jan Hartl, head of the Stem polling agency, two-thirds of the Czech supported the
EU®, a voice which, one can argue, President Klaus cannot ignore for long. Meanwhile the news are overlapping
with regard to finding an agreement between the major political parties for a new interim government after
Topolanek had announced to leave office before the country's term as European Union president finishes in
June. According to latest news such an agreement was found to nominate Jan Fischer, currently head of the
Czech Statistics Office, as interim prime minister of an administration with 16 non-partisan cabinet members to
take over the governments’ activities from 9 May until early elections in October. Vaclav Klaus will officially
announce him on 9 April 2009. If this, however, will have any impact on the outcome of the vote in the Senate
remains to be seen.

|bld p. 14.

* The Swedish Presidency already announced to think about holding its autumn European Council meeting only at the beginning of
November 2009 in order to wait for the outcome in Ireland.
® For a more detailed overview of the situation in the Czech Republic until September 2008 cf. Piotr Maciej KaczyEski: The Czech Republic:
Palitical hurdles between the Courts, Parliamentary Chambers and the President, in: Piotr Maciej KaczyEski, Sebastian Kurpas & Peadar 6
Brion: Reflections of the Lisbon Treaty. Ireland is not the only problem, EPIN working paper No. 18, September 2008.
® Cf. “FACTBOX: Who has yet to ratify the EU reform treaty?”, available at:
http://www.reuters.com/article/worldNews/idUSTRE52041020090325 (last accessed on 1 April 2009).
" Ct. “Czech Vote on EU Treaty in May, Could be approved”, available at: http://www.javno.com/en-world/czech-vote-on-eu-treaty-in-may-
could-be-approved 247532 (last accessed on 1 April 2009).
® Ct. “Outgoing Czech PM hopes for treaty ratification by June”, available at: http://euobserver.com/18/27867 (last accessed on 1 April 2009).
° Quoted according to “Concern grows in Brussels as Czech premier resigns”, available at: http://www.ft.com/cms/s/0/ale398ce-1a6e-11de-
9f91-0000779fd2ac,dwp_uuid=70662e7¢c-3027-11da-ba9f-00000e2511c8.html (last accessed on 1 April 2009).
19 Cf. http://www.radio.cz/en/news#1 (last accessed on 8 April 2009).
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Ireland: A successful second referendum based on legal guarantees?

After the Irish voters rejected the Lisbon Treaty in a referendum on June 12 with 53.4 percent voting against a
period of reflection and post-referendum analysis began.™* Broad consensus among all the political actors from
the beginning was that the outcome of the vote should be respected. Thus, the Irish Prime Minister Cowen
presented the European Council on 15 and 16 October 2008 an analysis of the results of the Irish referendum,
although no road map for a solution of the Irish ratification process was found there yet. It was then only at the
European Council meeting in December that a solution was presented. This solution foresees a legally binding
text guaranteeing some key aspects of concern for the Irish with regard to taxation policy, the right to life,
education and family, socral and ethical issues and Ireland’s traditional policy of neutrality in the Common
Foreign and Security Policy.”” Based on these guarantees Cowen stated on 20 March 2009 that there are,
dependant on the progress achieved in the negotiations with the Czech Presidency, several options for dates to
hold the second referendum in Ireland, among the possibility to do it on the same day as the European
elections.™ Despite the current problems in the Czech Republic the Irish Government continued its negotiations
with the Presidency on such a legally blndlng text which they hope to have an agreement upon already ahead of
the next European Council meeting in June.* Still, a lot of debate is going on in Ireland on both sides of the
camps and on campaign strategles for the second referendum one argument of the supporter side being to see
Brussels as the ‘safe harbour’ in times of economic crisis'® also Ireland is hit by quite prominently. It has to be
seen who can convince the Irish people the best.

Germany: The power of the Federal Constitutional Court

Although the Lisbon Treaty passed both houses of the German parliament with a huge majority already in April
2008 like in the Constitutional Treaty ratification process in 2005 both the opposition party Die Linke and the MP
Peter Gauweiler of the Bavarian CSU again sued the Federal Constitutional Court for reasons of
unconstitutionality of the Lisbon Treaty text with the German Constitution. Meanwhile President Horst Kohler
announced not to sign the Lisbon Treaty ratification law until the Court has made its decision.”® In an oral
hearing on 11 and 12 February 2009 the different actors presented their views on the case. The opponents, the
most prominent one being Peter Gauweiler, argue that the Lisbon Treaty would enlarge the competences of the
EU to such an extent that the EU became state-like and German sovereign rights were hurt. Furthermore he
argues that the Lisbon Treaty would hurt the democracy principle and the separation of powers principle cutting
down the democratic and legislative rights and competences of the German parliament.”" Further arguments of
the opponents include that the principle of human dignity wouId according to the Lisbon Treaty, become a
principle to be weighed with other objects of legal protection™ and that the Lisbon Treaty would put in questlon
the welfare state principle of the German Basic Law (according to Oskar Lafontaine, party leader of Die Linke)*’.

" For a more detailed overview of the situation in Ireland until September 2008 cf. Peadar 6 Broin: Ireland: Still reflecting, but decisions will
soon be required, in: Piotr Maciej KaczyEski, Sebastian Kurpas & Peadar - Brion: Reflections of the Lisbon Treaty. Ireland is not the only
Problem EPIN working paper No. 18, September 2008.

European Council: Conclusions of the Presidency, Brussels, 11 and 12 December 2008, p. 1.

3 Cf. “Taoiseach won't rule out the possibility to early Lisbon re-run”, available at: http://www.independent.ie/national-news/taociseach-wont-
ruIe out-the-possibilty-of---early-lisbon-rerun-1679753.html (last accessed on 8 April 2009).

Yt “Outgoing Czech PM hopes for treaty ratification by June”, available at: http:/euobserver.com/18/27867 (last accessed on 1 April
2009).
15 Cf. “Economic downturn ‘a boost for treaty’, available at: http:/www.thisiswesternmorningnews.co.uk/news/Economic-downturn-boost-
Treaty/article-881078-detail/article.html (last accessed on 9 April 2009).
'® For a more detailed overview of the situation in Germany until September cf. Sebastian Kurpas: Germany: The Federal Constitutional
Court as a third chamber?, in: Piotr Maciej KaczyEski, Sebastian Kurpas & Peadar - Brion: Reflections of the Lisbon Treaty. Ireland is not
the only problem, EPIN working paper No. 18, September 2008.
' Cf. Bundesverfassungsgericht: “Miindliche Verhandlung in Sachen ‘Lissabon-Vertrag” (oral hearing in the ‘Lisbon Treaty’ case), available
?gt: http://www.bundesverfassungsgericht.de/pressemitteilungen/bvg09-002 (last accessed on 7 April 2009).

Ibid.
19 Cf. “EU-Mitglieder bleiben Herren der Vertrage” (EU members stay masters of the treaties), available at:
http://www.bundesverfassungsgericht.de/pressemitteilungen/bvg09-002 (last accessed: 7 April 2009).
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The treaty supporters, among them the German Foreign Minister and Social Democratic candidate for the
Chancellery Frank-Walter Steinmeier, defended the Lisbon Treaty arguing that the competence transfer to the
EU in certain fields would prepare the latter for those tasks no EU member states could handle alone, such as
the fight against terrorism, the economic and financial crisis and climate change. Thus, the Llsbon Treaty would
secure the EU’s ability to act and would also make the EU’s decision-making more democratic.”® German Interior
Minister Wolfgang Schéuble added that the treaty would not hurt Germany’s sovereignty but that the EU member
states would stay the masters of the treaties which was already accepted by the German Basic Law.” The
judges of the eight-member senate of the Federal Constitutional Court also seem divided on the issue. Whereas
the court’s current President Hans Jurgen Papier expressed his concern about the Lisbon Treaty for reasons of
its illegibility for European citizens® and the court's rapporteur Udo di Fabio questioned “What competences are
left with the Bundestag in the end?"® the court's vice-President Andreas Vosskuhle — who will most likely
succeed Papier as pre5|dent of the Federal Constitutional Court — argues that Germany had often gained
influence through the EU*’. The court is expected to rule on the case by the summer.” AIthough it is quite
unlikely that the court declares the Lisbon Treaty unconstitutional it could ask for changes in the German
Parliamentary Law and even for a referendum.?® Kurpas' argument that “the main problem is thus that the
current situation undermines the strategy of the German Government, which wishes to isolate ‘the Irish case’
and put pressure on other countries, namely the Czech Republic and Poland to pursue ratification.””’ is still valid.
However, perhaps the ‘problem’ is not so much more Ireland but the Czech Republic.

Poland: All in the hand of the President

Both chambers of the Polish parliament already approved the Lisbon Treaty in April 2008. Since then, however,
President Lech KaczyEski did not sign it yet. Domestically, he argues that first the Act of Competences (which
regulates the competences in EU affairs) must be revised.”® Externally he has said that he will onIy sign the
Lisbon Treaty Ratification Act when Ireland has overcome its voters' opposition to the document.” Since the
beginning of the year 2009 KaczyEski more and more got under pressure both from inside and outside Poland to
sign the Lisbon Treaty. From outside, Axel Poniatowski, a close advisor to French President Sarkozy and also of
Polish origin, tried to once again convince the Polish President during a visit to Poland in January 2009.% From
inside, the lower house of the Polish Parliament, the Sejm, passed a resolution on 23 January 2009 which called
for a quick conclusion of the Lisbon Treaty ratification process in Poland by “the adoption of Poland of the treaty
negotiated by the president”.** Meanwhile President KaczyEski, although continuously stating that Poland will
not stand in the way to the coming into force of the Lisbon Treaty, he also continuously refers to the Irish case to
be solved first.* With the legal guarantees to Ireland and the announcement of a second Irish referendum to be

* |bid.
% |bid.
% Cf. Tagesspiegel of 14 December 2007.

Quoted according to “German court wary of EU treaty power shift’, available at: http://www.euractiv.com/en/future-eu/german-court-wary-
eu-treaty-power-shift/article-179372 (last accessed on 7 April 2009).
# Cf. “Judgement days”, available at: http://www.economist.com/world/europe/displaystory.cfm?story_id=13376204 (last accessed on 7 April
2009)

Cf “FACTBOX: Who has yet to ratify the EU reform treaty?”.

% Cf. « Lisbon’s Ways Through Karlsruhe », available at: http://www.turkishweekly.net/columnist/3126/lisbon%E 2%80%99s-ways-through-
karlsruhe.html (last accessed on 7 April 2009).
" Sebastian Kurpas, 2008.
% For a more detailed overview of the situation in Poland until September 2008 cf. Piotr Maciej KaczyEski: Poland: Powers of the President,
in: Piotr Maciej KaczyEski, Sebastian Kurpas & Peadar - Brion: Reflections of the Lisbon Treaty. Ireland is not the only problem, EPIN
working paper No. 18, September 2008.
» Cf. “FACTBOX: Who has yet to ratify the EU reform treaty?”.
¢t “Kaczynski under pressure to sign Lisbon Treaty”, available at: http://www.polskieradio.pl/zagranica/news/artykul99968.html (last
accessed on 8 April 2009).
% Cf. “Polish MPs calls on president to ratify Lisbon Treaty”, available at: http://news.xinhuanet.com/english/2009-
921/24/content 10710895.htm (last accessed on 8 April 2009).

Ibid.
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held maybe even the same day as the European elections it is hard to understand why KaczyEski is still delaying
the Polish ratification process.

The perspective of the European Institutions: The member states must stick to their responsibility

In reaction to the fall of the Czech Government the Presidents of the European Commission and the European
Parliament, José Manuel Barroso and Hans-Gert Péttering, urged the Czech Government to continue with the
ratification of the Lisbon Treaty. Barroso pointed out that he hoped the Lisbon Treaty not to be put in question, a
treaty “which was negotiated and signed by this enlarged Europe, by all the 27 member states™, because of
domestic developments not without precedent in European integration history®*.Similarly, others stressed the
“historical responsibility"® and “duties™® Prague had with regard to the Lisbon Treaty ratification process. In
order to deal with future challenges, such as the economic crisis, climate change and stability and peace in the
world, Péttering, together with the surviving former Presidents of the European Parliament, urged to ratify the
Lisbon Treaty by the end of 2009 calling “on those countries who have not yet completed the ratification process
to ensure that the final steps are taken as soon as possible”.*” In November 2008 the EP’s Constltutlonal
Committee had still promoted the idea to ratify the Lisbon Treaty even before the European elections in June®, a
goal which seems not achievable anymore. What is interesting to note is that in contrast to some political actors
at both European and national level, among the most promlnent Hans-Gert Péttering, Elmar Brok and Andrew
Duff, as well as Angela Merkel and Nicolas Sarkozy®, who said that any new EU enlargement could only be
possible under the condition that the Lisbon Treaty came into force, the European Commission sticks to its
“sowohl-als-auch” approach by “while the EU pursues its institutional reform we will keep on working in parallel
ona carefully managed and gradual accession process in South East Europe™, thus even naming the Treaty of
Lisbon “treaty of enlargement™.In general the European Institutions try to contribute to a solution but their
influence on the national ratification processes seems rather limited.

® “Czech government defeat raises major Lisbon concerns”, available at: http://euobserver.com/18/27850 (last accessed on 1 April 2009).
The same happened in 1996 in Italy and in 1993 in Denmark.
® Hans-Gert Péttering quoted according to “Czech government defeat raises major Lisbon concerns”, available at:
http://euobserver.com/18/27850 (last accessed on 1 April 2009).
% Graham Watson quoted according to “Europe on auto-pilot as Czech government falls”, available at:
http://www.euractiv.com/en/opinion/europe-autopilot-czech-government-falls/article-180623 (last accessed on 9 April 2009).
¥ “Former Presidents of EP launch appeal for voter turnout in European elections on 4-7 June and the ratification of the Lisbon Treaty by the
end of the year”, available at : http://www.europarl.europa.eu/president/press_releases/en/files/cp0355.htm (last accessed on 9 April 2009).
% Cf. “Ratify Lisbon Treaty before June 2009 European elections, says Constitutional Affairs Committee”, available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT +IM-
PRESS+20081117IPR42237+0+DOC+XML+VO//EN&language=EN (last accessed on 9 April 2009).
¥ Cf. “Parliament chief lectures Rehn over ‘badly timed’ Iceland remarks”, available at: http://www.euractiv.com/en/enlargement/parliament-
chief-lectures-rehn-badly-timed-iceland-remarks/article-179166 (last accessed on 9 April 2009).
“ Commissioner Oli Rehn in a speech on “Europe Re-united: Five years on” in Brussels on 4 March.
“! Commission President José Manuel Barroso in a speech on “EU Enlargement — 5 Years after” in Prague on 2 March 2009.
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