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Lisbon Treaty Ratification Monitor — 2nd issue

The raison d’étre of the EU? Judgment of the German Constitutional Court poses
fundamental questions to the finalité of the EU.

© Anne Schmidt (anne.schmidt@tepsa.be)

After the first relief that the German Federal Constitutional Court (BVerfG) on 30th of June declared the Act
Approving the Treaty of Lisbon compatible with the German Basic Law (GG) the implications of its judgment are
becoming clearer now. Apart from the fact that the Accompanying Law (AL) was declared unconstitutional and
must be adapted, the considerations on which the decision is based raise several important questions related to
the essence of the European integration project:

1. Democracy — possible at European stage?

A lot has been written on concepts for post-national democracy trying to develop criteria for measuring the
evolving “European democracy”. Still, it is the national democratic standards which are known to us from the
long-standing experience of democracy in the European nation states. The BVerfG applies these standards to
the system of the EU and concludes to the existence of a structural democratic deficit inherent to a
‘Staatenverbund’. So, this deficit will exist as long as the EU changes its shape by giving itself a constitution.
There is some argument in favour of this thesis. However, what the Court neglects is the evolving system of a
kind of European democracy which may not be understood by existing democratic theories and concepts.
Undoubtedly, a lot more empirical research and theoretical out-of the box thinking is needed here.

2. Division of competences/subsidiarity principle — what about accountability and responsibility?

A second important question raised by the Court is related to the division of competences and the
implementation of the subsidiarity principle. The judgment follows a very strict interpretation here and declares
that safeguards must preserve the principle of conferral by allowing a control of the member states. Those fields
of action essential to the development of the member states’ democratic opinion-formation must be retained. To
continue the discussion on a competence catalogue between the different levels of power and an appropriate
implementation of the subsidiarity principle is perhaps important but what is missing and seems even more
important is a discussion about the responsibility and accountability of all political actors in the multi-level-
governing system of the EU.

3. The end of the European integration process?
If questions related to democracy, the division of competences and the principle of subsidiarity in the multi-level
system of the EU should indeed be further discussed the underlying sovereignty-oriented arguments of the Court
reflect a worrying tone of resistance against further European integration. Even if a vision of a European Federal
State has no majority among political actors, it is necessary to continue thinking about European integration as a
new form of political system which could cope with challenges better than the mere collaboration among states.

This paper aims to give an overview on the current state of the art of the ratification process and the debates at
European and national level (here the 4 remaining countries where the Lisbon Treaty is not yet ratified: Czech
Republic, Ireland, Germany, and Poland). It serves as the 2™ issue of a new TEPSA Series called “Lisbon
Treaty Ratification Monitor” which pursues the goal to regularly inform about the Lisbon Treaty ratification
process and the bigger debate around it, and make it more transparent.

Best regards,
Anne Schmidt
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Introduction: The Lisbon Treaty as a point of reference in European elections and appointment of
Commission President procedure

The Lisbon Treaty figured prominently as a topic for so-called Eurosceptic parties in some European election
campaigns, especially Libertas in Ireland and the Conservatives of David Cameron in Great Britain. Whereas the
later were successful and formed, together with others, an own political group in the EP called “European
Conservatives and Reformists”, Declan Ganley, the Irish founder of Libertas lost and did not win a seat in the
EP. Furthermore, the Lisbon Treaty was a key topic at the European Council Summit in June with the adoption
of a legally binding text guaranteeing some key aspects of concern for the Irish with regard to taxation policy, the
right to life, education and family, social and ethical issues and Ireland’s traditional policy of neutrality in the
Common Foreign and Security Policy. In addition, the Irish Prime Minister Brian Cowen announced the date for
the second Irish referendum to take place on the 2™ of October." Also for the appointment of the Commission
the Lisbon Treaty was a point of reference when a majority of the newly elected MEPs from the Socialists and
Liberal groups, the Greens and Leftists postponed the vote on the future European Commission President
saying that any decision on major appointments should wait until after the September federal elections in
Germany and the second referendum on the Lisbon Treaty in Ireland.”

The Czech Republic: Klaus the last to sign...
By Petr Kratochvil, Institute for International Relations, Prague

Even though the Lisbon Treaty has been adopted on the 6" of May by a clear majority in the Czech Senate (the
upper chamber of the Czech Parliament), the Treaty's quick ratification remains improbable. Only one last step is
needed, but it is a vital one — the signature of the Czech President Vaclav Klaus. Yet Mr. Klaus has been a
consistent and sharp critic of the European Union in general and the Lisbon Treaty in particular. His reaction to
the Senate’s approval of the Treaty was correspondingly sharp: Mr. Klaus labelled this step as a grave failure of
Czech political elites.

The President does not have many instruments for delaying the Treaty's ratification, but at least two remain. The
first is asking the Constitutional Court to assess the Treaty’s compatibility with the Czech constitutional order.
Interestingly, the Court already expressed its positive verdict about the Treaty some months ago, but at that time
it decided exclusively about some controversial parts of the Treaty, and not the Treaty as a whole. There are no
doubts that either some senators critical of the Treaty or the President himself will embrace this measure.
However, given the previous rulings of the Court, it is highly probable that this would mean a mere delay in the
Treaty’s adoption, not its rejection.

Therefore, speculations arise about the second, more radical measure — a plain refusal of the President to sign
the Treaty. Constitutional lawyers tend to believe that this would equal to a breach of the President’s
constitutional powers, but there is no way short of accusing the President of high treason through which Mr.
Klaus could be forced to sign the Treaty. However, most politicians hope that going so far won't be necessary.
Mr. Klaus enjoys very much his current position and it is unlikely that he would be willing to risk it for the sake of
the Treaty, no matter how sharply he disagrees with it. But there is no doubt that Mr. Klaus will be the last to sign
the treaty, waiting for the signatures of his Polish and German counterparts, as well as for the Irish referendum.

! Cf. e.g. “Ireland to hold fresh EU treaty referendum on Oct 2", Reuters, 8 July, available at:
http://uk.reuters.com/article/idUKTRE5672TN20090708 (last access: 27.7.09).

% Cf. “EU Parliament puts Barroso bid on ice”, euractiv, 17 July, available at: http://www.euractiv.com/en/future-eu/eu-parliament-puts-
barroso-bid-ice/article-184225 (last access: 27.7.09).
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Ireland: Spring Time in Dublin for the Lisbon Treaty?
By Zeynep Karasin and Anne Schmidt, TEPSA

During the financial and economic crisis which heavily hit Ireland the Irish people’s attitude towards the
European Union and the ratification of the Lisbon Treaty has been changing. According to Pat Cox, former EP
President, the dramatic downturn in the Irish economy has made the Irish public realise and also reﬂect over the
fact “that a small economy, in these big economic storms, benefits from being in a safe harbor”.® Opinion poIIs
show that 54% of the part|C|pants expressed their intention to vote “yes”, whereas 24% said they will vote "

and 22% have no opinion.* Taoiseach Brian Cowen emphaS|zed that it is an “absolute must” for Ireland to vote
yes in the second referendum to enjoy economic recovery.” The Irish European Affairs Minister Dick Roche
welcomed the positive vote in the Czech Senate as a potential booster for the Irish referendum arguing it was
"good for Europe that 26 countries have now ratified by parliamentary majority".®

As already mentioned the fate of the Lisbon Treaty played a large role in the Irish election campaigns for the EP
elections. The anti-Lisbon Treaty campaign group Libertas had registered as a political party in Malta, Germany,
the United Kingdom and in France and declared that “they wish to use the European Parliament elections as a
proxy referendum on the Lisbon Treaty”. ’ Since Declan Ganley, the founder and leader of Libertas did not
succeed in his goal to win a seat in the EP he so far has been sticking to his word not to campaign against

Lisbon in a second referendum in case he looses.

After the European Council meeting in June adopted the legal guarantees for Ireland (which will be attached to
the next accession treaty in form of a protocol’) and Brian Crowen announced the date for the second
referendum to take place on the 2" of October a majority of political actors including several business
organisations, Iawyers trade unions and also opposition partles such as the Greens who campalgned against
the Lisbon Treaty in the first referendum, decided to campaign in favour of the Lisbon Treaty.’ They argue that
the first vote on LISbOI’l has “damaged Ireland’s reputation”® and that Lisbon will among others bolster the EU’s
global presence.™ As a sign of more activism on the side of the Irish government both the Prlme Ministry and the
Foreign Ministry launched information websites on the Lisbon Treaty and related issues.”” Pat Cox, one of the
main campaigners in Ireland, however, stays cautious and foresees a tough campaign |n the next two months
because of the recent Irish uncertainty and fear making the vote somehow unpredictable.*®

% “Pat Cox: EU elections to decide future coalitions”, euractiv, 4 May, available at: http://www.euractiv.com/en/eu-elections/pat-cox-eu-
electlons-demde future-coalitions/article-181929 (Iast access: 27.7.09).

‘ctf.e g. “Irish support for Lisbon Treaty on the rise”, euractiv, 20 April, available at: http://www.euractiv.com/en/future-eu/irish-support-
lisbon-treaty-rise/article-181412 (last access: 27.7.09).
® Cf. “Yes vote is critical, says Cowen”, Irish Times, 8 May, available at:
http://www.irishtimes.com/newspaper/world/2009/0508/1224246132140.html (last access: 27.7.09).
®“Czech Senate approves Lisbon Treaty”, euractiv, 7 May, available at: http://www.euractiv.com/en/future-eu/czech-senate-approves-lisbon-
treaty/article-182063 (last access: 27.7.09).
! “IreIandoThe future of the EU after the Irish ‘No”, in: EU-27 WATCH No. 8, issued in March 2009, p.43.

® A discussion had arisen among EU member states with regard to these guarantees. Especially the UK had been concerned that they could
re-open the domestic debate on the Lisbon Treaty with the Conservatives firmly opposed to it. The Czech President for his part argued that
the guarantees first need to be ratified by the Czech Parliament.
°ct. e.g. “Greens back Lisbon Treaty”, available at: http:/breakingnews.iol.ie/news/ireland/greens-back-lisbon-treaty-419250.html (latest
access: 27.7.09).
50 84 per cent of Irish CEOs who now join the Yes-Campaign. Cf. “Lisbon vote 'damaged Ireland's reputation™, Irish Times, 27 July,
available at: http://www.irishtimes.com/newspaper/ireland/2009/0727/1224251385123.html (latest access: 27.7.09).
1'so e.g. Brigid Laffan in a comment for the Irish Times, available at:
http://www_.irishtimes.com/newspaper/opinion/2009/0725/1224251303525.html (latest access: 27.7.09).
12 Cf. “Irish confirm date as EU leaders pledge to join ‘yes’ campaign”, euractiv, 9 July, available at: http://www.euractiv.com/en/future-
eu/irish-confirm-date-eu-leaders-pledge-join-campaign/article-183929 (last access: 27.7.09).
3 Cf. “Czech president refers Lisbon Treaty to court “, Telegraph, 26 July, available at:
http://www .telegraph.co.uk/news/worldnews/europe/eu/5913219/Czech-president-refers-Lisbon-Treaty-to-court.html (latest access: 27.7.09).
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Germany: from motor to brake of European integration?

In Germany the majority of political actors reacted with relief to the judgment of the BVerfG declaring the Act
Approving the Treaty of Lisbon compatible with the GG. The Court, however, also bound the German ratification
of the Lisbon Treaty to the adaptation of the AL which regulates the participation of the Parliament in European
affairs urging the latter to take its “responsibility for European integration”. Thus, both the critics and the
supporters of the Lisbon Treaty claimed their win in the ruling. In order to adapt the AL before the general
elections on 27 September the lower house of German Parliament, Bundestag, scheduled to hold two
extraordinary meetings on 26 August and 8 September before it will go to vote in the upper house of German
Parliament, Bundesrat, on 18 September. The political actors reacted differently to the judgment. Whereas
Wolfgang Sché&uble, Minister for Internal Affairs, CDU, argued that not much will change in practice, only in
cases where new competences will be transferred the Bundestag and the Bundesrat will be mvoIved as usually,
Jo Leinen, MEP, SPD, spoke of an integration break if participation of the latter delayed decisions.*

In their first comments academics welcomed the re-confirmation of the openness of the GG to European
integration as well as to constitutionally oblige the parliament to stronger participate in European affairs. On the
other hand most commentators criticised the very state-conservative orientated tone of the judgment and that
the sovereignty-oriented arguments create a tone of resistance against further integration.”> Furthermore, the
reassurance of the BVerfG in opposition to the ECJ which once more questions the prlmacy of European to
national law and thereby stands in tension with the openness of the GG, was seen critically."® Interestingly, it
was also argued that putting an end to the vision of a European federal state can be seen in a positive way
perhaps easening the ratification of the Lisbon Treaty in Poland, the Czech Republic and Ireland"’, countries
with other or not developed ideas about the finalit¢ of the EU. Former judge Paul Kirchhof welcomed the
judgment as a “sign of moderatlon rejecting once more the vision of a United States of Europe and re-affirming
Germany as a sovereign state.'

The media evaluated the judgment as an opportunity to examine more closely the integration process and
discuss possible future scenarios for the EU, especially with regard to democracy and democratic legitimacy
(FAZ). The newspaper Die Zeit argued that the ruling was a ‘clip around the ear’ for the BT having so far failed to
take responsibility and thus an active role in the European integration process.'® Some political actors dismissed
these critics that it had delayed the ratification of the Lisbon Treaty by not implementing sufficiently its rights in
EU affairs.

In view of the amendments to the AL the opinions differed to which extent and by which actors it should be
exercised. Thus, Gunther Krichbaum, rejected any intervention or help of formulation of the government when
adapting the Iavv2 supported by Michael Stibgen, CDU/CSU spokesperson for European Affairs who argued
similarly ‘since the law in which last time when government was involved was now declared insufficient’.”* Also
the scale of amendment is seen differently. Whereas the Parliament sees necessary to introduce a new law the
Chancellery expressed ideas to only adapt the fourth paragraph of Art 1 adding to the phrase “the BT will be

¥ Cf. Keine Ohrfeige aus Karlsruhe®, FAZ, 1 July, available at:

http://www .faz.net/s/Rub99C3EECA60D84C0O08AD6B3E60CAEAB07F/Doc~E13CF2644E05A4078BCC14C8196219ECI~ATpl~Ecommon~S
content.html (latest access: 27.7.09).

' S0 Ingolf Pernice in an informal exchange of views and also Jean-Victor Louis in his first comments on the ruling, published in TEPSA’s
July newsletter, available at: www.tepsa.be.

1 Ct. Jean-Victor Louis.

' so Ingolf Pernice.

'8 Cf. Vereinigte Staaten von Europa wird es nicht geben®, FAZ, 30 June, available at:
http://www.faz.net/ss/RUubOE9QEEF84AC1E4A389A8DC6C23161FE44/Doc~E29755637A5884B07A8827478E7D3BE6GD~AT pl~Ecommon~Sc
ontent.html (last access: 27.7.09).

9 Ct. the FEPS analysis of the ruling available at: http://www.feps-europe.eu/fileadmin/downloads/090701_DE_LisbonTreaty.pdf (latest
access: 27.7.09).

* Cf. Keine Ohrfeige aus Karlsruhe®, FAZ, 1 July.

% The then governing red-green coalition had watered down the draft for the accompanying law.
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informed” only the supplement “draft a law proposal and vote on it".”* Here an important point of the ruling was
highlighted: The Accompanying law was partly declared unconstitutional because its so-called passerelle clause
is, according to the ruling, insufficient since the Bundestag and the Bundesrat were not obliged to act when this
clause (changing unanimity voting to majority voting in a certain policy area) was implemented. In contrast, the
judgment stressed that the two houses of Parliament should be obliged to vote and possibly reject this transfer
or change when competence areas of the Federal State or the Léander or both are concerned.

Whereas the political actors of the big coalition quickly decided to start with the legal adaptation procedures the
Bavarian ally of the Conservatives, the CSU, stirred up the debate, especially with the CDU, by demanding
extensive changes in the accompanying law with more powers for the parliament in a wider range of EU policy
decision than planned by Chancellor Angela Merkel. A short but heavy debate arose after several members of
the CSU entered into the debate with own proposals such as to link the German ratification of the Lisbon Treaty
to a “reservation according to international law” that is in line with the Constitutional Court’s judgment, to check
the re-transfer of competences from the European to the national level and to hold referenda on all important
European issues.”® They were supported by the left party Die Linke who requests the “constitutional maximum
not minimum?”. In reaction, e.g. EImar Brok, MEP, criticised that the CSU with its suggestions truly overreacted to
the ruling and thereby would strengthen destructive forces in Europe.”* Furthermore, this would mean a heavy
loss of influence for Germany and the end of the existing European integration process if all national parliaments
were to take this position. Similarly, Markus Ferber, MEP, warned his own party CSU of becoming an anti-
European party “falling back into Bismarck times” and of bounding the government too much. Although CSU
leader Horst Seehofer ended the internal debate he prepared his party for the negotiations with the CDU by
requesting that the Bundestag and Bundesrat should be stronger involved in European affairs and that the
government should be bound by their opinion, also threatening that content was prior to rapidness and if an
agreement can not be found in September then one will find it later.”® Recently the CSU announced, however,
that a “speedy Lisbon treaty deal” was possible.”®

Incited by the CSU also the German Lander claimed more powers for themselves. Lead by Hesse they request
stronger participation rights in European affairs, equivalent to those of the Parliament. In reaction concern arose
in the CDU/CSU parliamentary group that thereby the agreements of the recently adopted Federalism Reform
Package could be threatened. In contrast to the CSU debate which for Hesse was too far-leading and not
“appropriate” harming the implementation of German interests they put forward the idea to reanimate the
European Chamber in the Bundesrat for joint sessions with the European Committee of the Bundestag
coordinated by a joint office.”” In a media reaction a commentator heavily criticised that attitude of the German
Lander having misunderstand the Court’s judgment which do not want to strengthen nationalism and federal
power struggle but democracy. Thus, he recommends seeing the adaptation of the accompanying law as a

# Cf. “Ein arbeitsreicher Sommer in Berlin”, FAZ, 1 July, available at:
http://www.faz.net/s/Rub99C3EECA60D84C0O08AD6EB3E60CAEAB07F/Doc~E8258807C3FFC487F8294C31A0CDAC7FO~ATpl~Ecommon~S
content.html (last access: 27.7.09).

B ct. e.g. “Unionsparteien streiten Uiber Europa-Politik*, FAZ, 2 July, available at:
http://www.faz.net/s/Rub594835B672714A1DB1A121534F010EE1/Doc~EE189B8F2DF1648F49636D 7A379858082~ATpl~Ecommon~Scont
ent.html (last access: 27.7.09).
% Cf. ,Bundestag konnte destruktive Krafte in Europa starken®, FAZ, 3 July, available at:
http://www.faz.net/s’/Rub99C3EECA60D84C08AD6B3E60CAEA807F/Doc~E308EDEDB60EE4CADAED44E9E61F CA493~ATpl~Ecommon~
Scontent.html (last access: 27.7.09).
* Cf. ,Die CSU will Minister in Briissel durch imperatives Mandat binden®, FAZ, 12 July, available at:
http://www.faz.net/s/Rub99C3EECA60D84C0O08AD6B3E60CAEA807F/Doc~E64FB264306824B7D9D6778CB70EA9BB1~ATpl~Ecommon~S
content.html (last access: 27.7.09).
% Cf. “German CSU says speedy Lisbon treaty deal possible”, available at: http://www.forbes.com/feeds/afx/2009/07/16/afx6662737.html
£I7ast access: 27.7.09).

Cf. “Hessen fordert Europa-Ausschuss der Lander”, FAZ, 9 July, available at:
http://www.faz.net/s’/Rub99C3EECA60D84C08AD6B3E60CAEAB07F/Doc~E7047486965E946 EA86018A7EA7332C8B~ATpl~Ecommon~Sc
ontent.html (last access: 27.7.09).
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chance to 2r8r1ake German federalism fit for Brussels so that the German government can speak with one and not
16 voices.

Although very likely, it remains to be seen if the German Parliament can stick to its own goal to adopt an
adapted AL before the general elections on 27 September so that the President Horst Kéhler can finally sign
Germany'’s ratification document.

Poland: Kaczynski and Walesa

Despite the fact that the general public in Poland has a positive attitude towards the European Union and the
ratification of the Lisbon Treaty the Polish President, Lech Kaczynski, has still not signed the Lisbon Treaty
Ratification Act maintaining his claim that he will only do so when the second Irish referendum is successful.”® A
heated debate arose in the Polish media when the former Polish President Lech Walesa appeared at the Rome
campaign launch of the anti-Lisbon treaty movement Libertas and held a speech about the fact that Libertas has
the potential to change Europe for the better. This speech was made only a day after he had appeared at the
campaign launch of the centre-right European People’'s Party (EPP) in Warsaw. Walesa explained his
appearances at both conventions with the argument that “he is prepared to go anywhere people are talking
about Europe”. He later clarified that he does not support Libertas but was paid a considerable amount of money
to speak. He maintained that his first loyalty in the European Elections are with the ruling Polish Civic Platform
Party, PO, which is a member of the EPP.*° This incident is also interesting with regard to Walesa’s function as a
member in the EU’s Reflection group.

Other perspectives: cautious optimism and the question of Commissioners

The Swedish EU Presidency declared that they want to have institutional certainty as soon as possible. They
therefore try to put pressure on the EP to quickly come to a decision on Barroso as future President of the
European Commission to re-take office the latest at the beginning of November. The EP’s political groups,
however, first want to hear Mr Barroso’s political programme for the next legislature and precisely verify the
qualification of the different Commissioners.®" Interestingly, Barroso linked the referendum in Ireland to the
question if and if not Ireland will maintain an own Commissioner in Brussels.* Similarly, Czech Social Democrat
(CSSD) MEP Jiri Havel told journalists that by delaying the ratification of the Lisbon Treaty in the Czech Republic
President Vaclav Klaus and the right-wing Civic Democratic Party (ODS) would threaten the seat of the Czech
EU commissioner.® It can be questioned if the Commission should be seen as such an Institution where the 27
Commissioners can exercise its national influence alike in the Council of the EU.

% Cf. “Der Herr, der 16 Namen hat“, Stiddeutsche Zeitung, 10 July, available at:
http://www.sueddeutsche.de/politik/699/480183/text/print.html (last access: 27.7.09).

* Cf. Poland, in: EU-27 WATCH No. 8, issued in March 2009.

% ¢f. “Confusion in Poland after Walesa’s Libertas address”, euractiv, 11 May, available at: http://www.euractiv.com/en/eu-
elections/confusion-poland-wasa-libertas-address/article-181954 (last access: 27.7.09).

8! Cf. “EU Parliament puts Barroso bid on ice”.

% Cf. “Irish commissioner dependent on Yes vote, says Barroso”, available at;
http://www.irishtimes.com/newspaper/world/2009/0714/1224250639504.html (last access: 27.7.09).

¥ Cf. “Klaus, ODS threaten seat of Czech EU commissioner — CSSD”, available at: http://www.ceskenoviny.cz/news/zpravy/klaus-ods-
threaten-seat-of-czech-eu-commissioner-cssd/389623 (last access: 27.7.09).
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